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The Clean Air Mercury Rule: Weak Control Standards
For Coal-Fired Power Plants
Mercury Backgrounder

Mercury is a developmental toxin, primarily affecting fetal development.! At higher does, it can also
have serious health effects on adults. The primary exposure pathway for most Americans is through
consumption of fish with high levels of methylmercury, the toxic form of mercury that accumulates in
fish and shellfish and the animals that eat those fish, including humans.? This becomes alarming when
put into context: In 2004, forty-seven states and territories had fish consumption advisories for mercury
for at least some of their waters.® Moreover, in January 2004, the EPA estimated that one in six U.S.
women of childbearing age has mercury levels in her blood high enough to put her baby at risk.* That
means approximately 630,000 newborns are at risk each year.> A study at Mt. Sinai Medical Center
sponsored by the National Institute of Environmental Health Sciences valued the impact of mercury from
American power plants on developing fetuses at $1.3 billion a year.®

Coal-fired power plants are the largest single man-made source of mercury pollution’ and the largest
unregulated source of mercury in the United States. Mercury is not a by-product of combustion. Rather,
very small amounts of mercury are present in coal, and are vented through the exhaust system when
the coal is burned.

There are commercially available technologies in use today, such as activated carbon injection, which
achieve more than 90 percent emissions reductions from coal-fired power plants over uncontrolled
levels.® And the cost is affordable—estimates predict that installing technology to capture 90 percent of
mercury emissions from coal-burning power plants would amount to a 1 to 3 percent increase in monthly
electric bills.® This cost translates to the cost of a cup of coffee per month for residential users, or $1 to
$3 in the worst case scenario, depending on the state.'

In addition to being affordable and relying on available technology, studies have also proven that
cleaning up mercury pollution is feasible. In 2003, the Florida Department of Environmental Protection
released the findings of a decade-long study of mercury in southern Florida and Everglades. The study
found that tough regulations of mercury pollution from medical and municipal waste incinerators helped
remove this toxic pollutant from the environment and the food chain.!!

1990 Clean Air Act Amendments

Under the Clean Air Act Amendments of 1990, EPA is required to conduct studies of mercury and other
hazardous air pollutants released from coal fired power plants and then decide whether to regulate this
pollution with "MACT” (Maximum Achievable Control Technology) rules under section 112 of the Clean
Air Act. After completing the studies, in 2000 EPA found that power plants emitted so much toxic
mercury pollution that they should be regulated under these MACT standards.’?> Under a settlement
agreement®, EPA was required to propose a utility MACT by December 2003, finalize it by December
2004, and fully implement it by December 2007.'* MACT standards automatically carry a deadline
requiring existing facilities to comply three years after promulgation with the possibility of one-year
extensions.

In December 2001, EPA presented information to the Edison Electric Institute indicating they believed
that the MACT would result in a 90% reduction in mercury from power plants, from close to 50 tons per



year down to about 5 tons per year in 2008." This reduction would occur at every plant since there is
no pollution trading allowed under the MACT provision.

FDA/EPA Fish Consumption Advisory

On December 10-11, 2003, the Food and Drug Administration’s (FDA) Food Advisory Committee met for
an update on the status of their previous recommendations to the FDA on methylmercury in fish and
shellfish. At this meeting, the Food Advisory Committee issued a draft joint advisory that for the first
time combined FDA's and EPA's advice into a single uniform advisory.'® The advisory is targeted to
pregnant women, women who may become pregnant, and nursing mothers. It also mentions canned
tuna for the first time, although unfortunately it fails to provide specific guidelines for safe consumption.
In addition, the advisory indicates that children can be adversely affected by mercury in fish, but also
fails to give specific guidelines on this matter. The advisory was finalized in March 2004;
unfortunately, at the same time the administration was moving forward with a proposal that undermines
our current clean air laws and allows polluters to continue spewing toxic mercury into our air.

Federal Mercury Pollution Policy Leaves the Public at Risk and Ignores Science

On January 30, 2004, the EPA formally proposed a plan with a goal of reducing mercury emissions
through two phases to 15 tons in 2018, and which allows pollution trading.’® This plan takes much
longer and allows at least three times more mercury pollution for decades longer into our air than
enforcement of current clean air laws allows. And according to EPA’s own modeling analysis, this plan
would not meet the 15 ton limit until 2030 or later (12 years behind schedule), and at best would only
achieve less than a 50% reduction by 2020.'° The plan’s cap-and-trade program may leave some
communities at risk for more hazardous air pollution than others by creating “hot spots” of pollution.
Also, although the administration has referred to this as a mercury reduction plan, it should include all
hazardous air pollutants (HAPs) from power plants, not just mercury, because of the earlier EPA decision
to regulate power plants as hazardous facilities.*

Longtime EPA staff charge that high level administration officials ordered them to scrap the usual
scientific and economic studies when drafting the mercury plan.?* Instead, the proposed mercury plan
includes language copied directly from a report written by West Associates, an industry organization
representing 23 large Western utility companies, including a suggestion for how to regulate mercury
emissions from power plants. The group had presented the EPA with recommendations about mercury
regulations and described the results of an analysis of mercury emission reduction scenarios in March
2003. % The plan also includes verbatim language from a memo prepared by Latham & Watkins, a law
firm representing Cinergy Inc and other utility companies with a stake in the rulemaking. Of note also is
that both the former (Jeffrey Holmstead) and new (William Wehrum) EPA Assistant Administrator for Air
and Radiation worked at Latham & Watkins before joining EPA.?

Shortly after the draft rule was released and continuing throughout the year, the Children’s Health
Protection Advisory Committee—a body of experts including researchers, health care providers, and
advocates—began sending a series of letters to the EPA expressing their concerns that the rule was not
protective enough of children’s health. >* The Committee repeatedly, and unsuccessfully, asked EPA to
conduct further cost and health effects analyses before finalizing any mercury plan.

In February 2005, the EPA’s Inspector General released a report revealing that the administration
overlooked health effects and sided with the utility industry in developing rules for cutting toxic mercury
pollution.”® According to EPA’s Inspector General, the proposed mercury emissions rule for coal-burning
power plants was written without following the requirements of the Clean Air Act.



Later that month, the nonpartisan Government Accountability Office said that the U.S. Environmental
Protection Agency distorted its analysis of the controversial proposal to regulate mercury emissions from
power plants, so that it appeared that the market-based approach was superior to other proposals.® In
its report, the GAO said that EPA did not completely document the impact of toxic mercury on brain
development, learning and neurological functioning. The GAO urged EPA to fix these problems before
taking final action on the mercury rule, but EPA did not.

On March 15, 2005, EPA finalized the mercury rule, known as the Clean Air Mercury Rule (CAMR),
staying close to their original proposal.”’ In finalizing the rule, EPA did not address concerns raised by
the February reports, nor did it address additional health issues raised by an EPA-funded study out of
Harvard University.”® Moreover, at the same time it proposed CAMR, the EPA also reversed its 2000
finding that power plants are sources of hazardous pollutants and “delisted” them from requirements
under MACT regulations.?® This underhanded move allowed EPA to propose weaker mercury standards
than called for under the Clean Air Act.

Following the introduction of the problematic final mercury rule, several states, tribes, and environmental
groups petitioned the EPA for reconsideration of both CAMR and the delisting, which led to a new public
comment period beginning in October 2005.*° However, on May 31, 2006, the EPA issued a rule which
upheld CAMR with only a few technical changes and refused to reconsider the delisting decision.’! The
final rule made no significant improvements and ignored the concerns raised by the petitioners.

States Take the Lead on Mercury Pollution

Responding to the serious shortfalls under the Clean Air Mercury Rule, many states have taken steps to
avoid the EPA’s weak controls by enacting their own tough mercury standards. The more ambitious of
these state plans will require 90 percent mercury reductions from coal-fired power plants and will
achieve the reductions in a much shorter time than the federal plan. All states—whether adopting the
federal CAMR or their own standards—have until November 17, 2006 to submit their plans to the EPA for
review.
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